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Norman M. Russell « Regquest for revroactive

prowetion acd salary diffepential
DIGEST:
The claim of 2 civilian amployea for retmosctive
promotion and salary differentisl detween gradee
GS-14 and G5-13 iewals may rot be allowed on the
basis that his duties and responsibilities were
similar to those perfomed by individuals who
wvers claxaifled at grade GS»13 level, or that
tha position had originally beeu advextised at
grads GS~13 lavel, or that the funding of the
position was at grade GS«15 lavel, since the
record shows that ths claimsat was officislly
appointad t~ a grads GS-14 pesition and the
position was not reclaszsifiond during the period
of his clain,

The Defsnse Supply Agency (ISA) requeats an sdvance docision
shathar Nr., Roruan M, Russell, a DSA Coopticlier, may ba considerad
to bo promoted refrvactively from grade GS-14 to (S-13% and swardad
backpay for tha period Hay 20, 1968, io October 11, 1973, since ha wax
perforning the duties of a position advertisad at the GS-15 levet dur-
ing thisx period,

The record tndicatee that fyom Hoy of 1963 to Hay 20, 1968,
Hr, Russesll was a Depuly Comptrollor at the Richmond, Virginia,
Defense Ceners! Supply Center (NGSC), a fleld sctivity of the LSA.
Ha wvas classified at the grade G5~-14 loval vhile be was Deputy Comp-
troller. COn Hay 20, 1968, the position uf Comptrclley of the Dafense
Supply Centar wes coavar{ed from & positiou requiring nilitary steffing
to oua requiring rilling by a civilian, and Hr. Russell was appointed
Acting Cowptroller by Brigadier Genaral Joim D, Hines, At this time
Mr. Russall retained his GS~l& jrade leveal. By notificstion of per-
somnel action, atandsrd fomm 50, Hy. Russell was raaseigned effsctive
february 9, 1969, from Daputy Comptroller, C5-501, to Financial Hanager,
G354, at tha grade GG~14 level., MWr. Rusgell rauiiped {n this position
st tha grade GS»l4 lavel until d¢tober 21, 1973, at wvhich timg he was
provoted to Plnaocial Heagger, G5-505, at grade G3-15 lewel.

Mr. Hussall argues that his pogition for the peried ivom hay 20,
1968, to October 21, 1973, should be xetrosctivoly adjusted to the
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greda GS=13 leval, snd he roquests the salary diffarantial batwewn
geedes GS-1A gud ($~15 fox this peviod. MHr. Russell baers hls claim
o0 vaveral thoories, He states that his countexparta in other Defense
Supply Agwncy Ceutora were classified at grade G5-13 levelaj that his
dutien and vasponsibilities after October 20, 1973, ware virtuslly
jdeatical to those betwaen May 20, 1942, and Uctober 20, 1973; that
tha poaftio which he hald at the grade GS-14 level was awthorfaed
snd fuucod by the DSA Deadquarters sb a grade GS-13 levaly that the
sitiom \hich he occupied at the grade GS-14 lovel wan initially
sdvertised at 8 grade GS-15 level; that a man vho was a Civiliam
personnal Officer while Mr. Rusrell was classifiod at the grada GS-14
level thought the claimant's pogitisn should have beom praded st a
c5-19 lavel§ and that Bx. Huscell performed his dutfas adequately.
in addition, Mr. Runeell fseis that lils case {5 afnilar to tha situg-
tlon in s previsus Comptreller Geoneral decfsion, 33 Comp, Gen, 216
(1973), im which s claimant was gursntad a retroactive proastion with

b‘r-k{.\.fv

The geaaral ruls io cases of this vature Is that an ovployee of
the Coverosent 13 entitled only to the salary of the poaition to which
be ia actuaslly appointsd, vegardiees of the duties he performs, When
an voployse nexforns dties nomaslly parfovmed by ona In a grade level
higher than the one he bolds, be {8 not entitled Lo tha salary of the
highar level until gsuch time as ba i3 prouoted to the higher lawel,

Sea Upitad States v. Hclean,{95.U.5. 750 (1877} Hopexfv, United States,
35 Ct, Cl. 803 (130); _;lgg;g_t_g_ﬂ'. ited States, 37 Cis Cl. 44 £1901)g

Juknﬂfv. United States, 42 Ct. Cl. 29 (1906} Dianish ¢k ol.¥v.

tted Staves, 183 Ct. C1. 702 (1968); 52 Corp. Gen, £31¥(1973);
B~179207  November 21, 1973. In JolamanYy, United States, 100 Cr, i,
41 (1943), a claimant suad to vecoweys woaey sllagedly owed hie bacavse
he bad been voquired to perfomr Juties at & grade lewel higher than
the onse be held, The Court cf Claly stateds

“There are intugierabdle fnstances in tha Loverrmen®
service where employees of a lower classification per~
form the duties cf a highar clpssification ®# * & The
salariay fixed by Congress are khe sslaries payable to
those wtho hold the oifice and oot to those who perform
the dutics of tha office, Ona may hold the office only
by appeointmamt by Ris superior, and the law vests in
the superior the diascretisp as to whetbar or not
appointwent to the ofiice shall ba meds. Lhere the
plaiptiff has rezalved the salsry of the sffice to which




858

p-183213

wmmtwm to uhich I i3
qatikled poder the Law, k&' (Enghasis supplied,)

ha courte have consistantly beld that a pactsou’s vight to aziary is
dotasaloed by Uhw position vhich he holds rxthar twa the dutlea he
plt’fﬁ“o

As s general tule, mn sdministralive chacgs (o salary may mot
be mods retroantively affective in the absence of a stotuts s pro-
vlding. Vhem an awployse psrfowns dutins antitling him to ba com-
pmsated st a grade higher than the ona in which his position {s
surrantly classified and 12 abla {0 obtain reclavsiflication sad pro-
motion, be is oot eutitiod to compensation st the higher yrada lerel
for vork perfoxmad prioy ts the timn that his prosotion becogpes
affective. Ses 26 Comp, Gen, 706{(1947)5 39 Coap, Gen, sa:%m); #{f
40 Conpe Gem. 207Y(1960); 52 Coup, Gea. 651V(1973} 5 52 Corp. Gam. 92
(1973).

The establishmeat of positions for Federal enployeen, the grading
of such positions, sud tha appeintiant of eaployeesa to the positlions
svs matraxs of adaintstrative discretion wbich vear with ths Civil
sevvice Coomisaion the sdministrative sgency itnolved in individua!
cases, Tigrpay{e, Cnited Statss, 188 Ct, C1, 77 (19564);
Hordstropiv. United Stapes, i77 Ct, Cl. 816 (1965). Federal ampicyess
have &> wgstsd vight o be promoted to higher grades at specific Lunes,
B=173815 VY Kovenber 6, 1572,

i Thare ama some wxeptiony to the zenersl role that adninistrative
changes lo salary will oot be vade vatroactively, Wwe bava permittad
retroactive progotions with resulting salary adjustoente whore aploy-
aus wvere adverialy affectad by the failure of an ageacy o carry out
or ¢oaply with nondiscretionary raguirwssnts found i law, adninisira-
tive 1wgulations, tascutine =3y 20 & oolloctive bargaining agree-
weat, Ses /54 Coup. Gen. (3~181069), Voveoher 0, 197A; 54 Carp.
owmi £/ 3 Foctaber 31, 1974 (8-180010)7 54 id. _ ¥ Decerder 2, 1974
{3-18001G). In gach of these casas, the agancy's aztizng ware found
to conatitute s swinstified or unwvarvaated persconel sctico and
retroactive corvection pf such actions wasn authorized under the Back
Pay Act, 5 U.5.C. 3596Y(10870),

Hr. Soasell argows that our holding in 53 teag. Gea, 2164(1973)

swports his contention that he i3 eotitled to backnay. In that care
st conloyes nmade a clata fur retroactive promotion and salery
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differeatisl betwsen grades GS-12 and GS-13, The claimant there
srgued successfully that the position in vhich ha had baen serving

as 8 grade GS-12 was Taclaseifiad to a grade 0S~13 level by the
sdmionistrative off{ice snd although ha waw legally qualified fox the
romotion, tha sdministrative coZfice failed to promote him in &
timaly fashion, We pointed out that when a position has been
reclassified to a higher grade, Civil Sayvice Commission regulations
requiva that an agency must, within a rsascnable time, either prowmote
the incumbant, if quali{fisd, or remove him, We atated that:

"It {a wall establishad that, when au agency
veclaspifies a position to o higher grade, it wust,
within a reasonsble time after the dots of final
position classification, either promote the incum-
baat 1f he {s othexrwise qualified or remove him,
Ssy B~163307, Movember §, 1968; 48 Comp. Can, 258
T1563)s 37 Comp. Oen. 492 (1958), This {s to be
diat is from situation whers an Lo
is detafled to a higher-grads position, In the
iattor situstion, the employee ic gntitlnd to the
conpanaat.l of the grade to which Le has

an officiall ointed, Whers, oo the othar
hand, &8 in # instant case, an agency upgrades
s position, tha retention of the {ncunhent in that
position umounts to a detamination by the agency
that the fncumbant ia in fact guslified to perform
the duty of the higher grade. w # #'' (Emphasis
addad,)

Thua, the agency's faflure to either promote the employee or romove
hin was unjustified,

Mr. Rusaell's situation is entiraly different. During the entlire
period in question, it was administratively detstmined to wmeintain his
position at grade GS5-14, and thare i3 no evidenca that the Civil Sarvice
Comniesion had vrdered a higher clossification with which the agency
failed to comply, The fact that Mr. Russell, between May 20, 1968, and
October 20, 1973, may have performed the same duties for which othar
indlviduals at other commsads were being paid at a grads GS-15 level
dosa not, per st, make his administrative office’s decision to hold him
to the grade GS-l4 lewel luproper.

On the record bafore us we find mo evidence that Mr. Ruzasell has
sufferad an unjustifiad or uawarrantad personnel action within the
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peaniog of the Back Pay Act, 5 0,8.C. 5596 0or are we avare of auy
otbar statute vhich would suthorise a ratroective promotion in bis
sliustion. Accordingly, because Hr. Rusmall was officially classiliad
in ¢ grade CS-14 poeition during the period in question, he received
sil the salary to which he wvas antitlad, and hMs claim may not b
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